oRIGINAL

IN THE SUPERIOR COURT OF FULTON COUN

STATE OF GEORGIA
C‘ OTIS L. STORY, Sr., )
)
Plaintiff, )
) CIVIL ACTION FILE
V. )
) NO: 2008-CV-150333
PAMELA STEPHENSON, and the )
FULTON-DEKALB HOSPITAL )
AUTHORITY, )
)
Defendants. )

PLAINTIFF’'S STATEMENT OF THEORIES OF RECOVERY AND
MATERIAL FACTS IN OPPOSITION TO DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT

Pursuant to Uniform Superior Court Rule 6.5, Plaintiff Otis Story submits
his statement of material facts as to which it is contended there exists a genuine
issue to be tried pursuant to O.C.G.A. § 9-11-56 and Uniform Superior Court Rule
6.5.

STATEMENT OF THEORIES OF RECOVERY

1. Defendant Pamela Stephenson (“Stephenson™) rendered herself a stranger to
the contract by acting outside of the permissible scope of her authority to act

on behalf of the Fulton-DeKalb Hospital Authority (*“Authority™).




2. Stephenson rendered herself a stranger to the business relationship because
she stepped far outside of that capacity by guiding Plaintiff’s business
relationship with the Authority down a path calculated to benefit neither the
Authority nor Plaintiff, but herself only.

3. The claims for punitive damages pursuant to O.C.G.A. § 51-12-5.1 and
attorney’s fees prevail because the evidence is more than sufficient to permit
a jury to make the determination that Stephenson ceased to serve the interest
of the Authority by altering the text of Plaintiff’s contract in order to obscure
the Authority’s obligations under the contract; inducing the Authority to
terminate Plaintiff’s contract in breach of unambiguous procedural
protections in the contract; and pressing to have herself installed in
Plaintiff’s place in order to attain personal financial gain.

STATEMENT OF MATERIAL FACTS

1. On May 1, 2007, Pamela Stephenson (“Stephenson™) met with Otis Story
(“Story™) and the two came to an agreement on the terms of an employment
contract with the Fulton-DeKalb Hospital Authority (“Authority™) for Story
to serve as Chief Executive Officer of Grady Hospital (“Grady™).

{Declaration of Otis Story 1 11 and 17).
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2. The individuals present at this meeting were Stephenson, Story, and the

Authority’s “Executive Liaison,” Polly Meriwether-Lewis. Id at9 11; (See
Exhibit D, December 3 and December 20, 2008 Deposition of Pamela
Stephenson, 93).

The sole purpose of the meeting was to finalize a contract between Story and

the Authority so that Story could begin work at Grady. (Story Declaration

1 8).

. Prior to this meeting, Stephenson had expressed to Story a sense of urgency

to finalize a deal because the Board wanted to terminate the services of a
consulting group that had been running the hospital in the absence of a
permanent CEO at a cost of $365,000 a month. {See Exhibit E, December 4

and December 20, 2008 Deposition of Otis Story, 183-184).

. For his part, Story told both Stephenson and Grady Board Member Mike

Hollis that he “would not set foot inside the Grady Health System unless
[he] signed a contract.” fd.

Story required an executed employment contract because he knew that
several previous Grady CEO’s had been terminated following a short tenure,
and he could not relocate his family to take this position without significant

protections for himself. (Story Declaration 9 8-9).



7. The May 1, 2007 Agreement contained several provisions that Story
bargained for in order to protect his interests. Most pertinent to this motion,
the Agreement contained (a) a severance provision that would provide Story
with three years’ salary if he was terminated without good cause, and (b)
significant due process protections that the Authority was required to follow
in the event that it wished to terminate Story for good cause and thereby
deprive him of his entitlement to severance. (See Exhibit A, Story’s
Employment Agreement at pp. 13-15 and Y 6(b); see also Story Declaration
T 14-15).

8. The contract document. which both Story and Stephenson signed, included,
on pages 13-15, a “term sheet.” which set forth, inter alia, the specific
amount of severance due to Story if the Authority terminated him for cause.
(See Ex. A, p. 15; Story Declaration 91 17-138),

9, With regard to the severance entitlement, pages 13-15 of the Agreement,
often called the *“term sheet” in this litigation, reflected the parties’
agreement as to what would result from Story being terminated without a
proper finding of “Cause:” [Story] would receive:

e “Accrued benefits” {unpaid base salary through termination date,

pro rata target bonus for year after termination, and any deferred
compensation unless otherwise elected);



e Severance payment equal to three times base salary, payable over a
period of 18 months;

¢ Continued medical and welfare benefits for 18 months; and
¢ Any other unpaid benefits to which Executive is otherwise entitled.
(See Ex. A, pp. 13-15).

10, With regard to due process, the Agreement provided for a very specific
methodology that must be followed to properly effect a termination for
“Cause.” For a valid termination to take effect, the following must occur:

1) The Authority must deliver to Story a copy of a Resolution adopted by
the Executive Committee of the Board at a meeting held for such
purpose, after provided him reasonable notice and giving him an

opportunity, together with counsel, to be heard at such meeting.

2)  The Resolution must specify the particulars of the conduct on which
the “for cause™ termination is based.

3)  The Authority must provide Story a thirty (30) day opportunity to cure
any alleged material breach of his obligations under the contract.

(See Ex. A at ] 6(b)).

1 1. Stephenson has testified that she used the contract of former Grady CEO
Dr. Andrew Agwunobi as a template in preparing Story’s contract.
(Stephenson Depo., 173, 181-182, Ex. D).

12. Dr. Agwunobi’s contract, like Story’s, contained a three page term sheet.

(Story Declaration ¥ 12, see Attachment 4).



13. Page 12 of the document contained both party’s signatures. (See Ex. A, p.
25

14. Upon finalizing the terms of the Agreement, Story spoke to his attorney
Amos W. Carty, Jr. on the telephone and told Carty that his contract with the
Authority was finalized and that he was about to sign the contract. (Story
Declaration 7 16; see also Exhibit G, Declaration of Amos W, Carty, 7 8).

15. Just like anyone signing a contract, Story thought the Agreement as it
existed at the time of his signature represented a completed, binding
obligation for both parties. (Story Declaration ¥ 17),

16. Both Stephenson and Story took away from the negotiation an original
signed copy of the Agreement. fd.; (see also Story Depo., 193, Ex. E).

17. On May 14, 2007, Stephenson, without the authority of, or even
consultation with, the Board, drafted an 11-page document that, if agreed to,
would have substantially altered the terms to which the parties had agreed on
May 1, 2007. (Stephenson Depo., 219-221, Ex. D).

18. Page 1 of Stephenson’s new draft contained a section (3)(1) which would
eviscerate any due process rights that Story had under the contract by
making his first six months of employment a “probationary period” during
which he would be an “at will” employee, terminable for any reason. (See

Exhibit [, the Authority’s version of the Agreement).
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